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P.K. Balasubramanyan, C.J. This writ petition is [iled by the
Jharkhand State Electricity Supply Workers' Union and the
Jharkhand Power Engineers Service Association, both consisting
of the employees of Jharkhand State Electricity Board. The writ
petition is filed challenging the tariff determination made by the .
Jharkhand State Electricity Regulatory Commission notilied as

w the Tariff Order 2003-04. This writ petition, said to be in public
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interest, strangely seeks to challenge the fixation of the tariff or
the revision of the tariff, on the ground that the revision should
have been higher or the tariff should have been fixed at a higher
rate than the ones now adopted by the Regulatory Commission.
There is also a prayer for the issule of a direction to the State to
fill up the vacant posts in the Jharkhand State Electricity Board
on the plea that more number of workers are needed for attending
to the work of the Board. The further prayer is for the issue of a
direction that more power should be purchased from the
Damodar Valley Corporation than from the Tenughat Vidyut
Migam Limited as has now been suggested by the Tariff
Commission., We asked learned counsel for the petii'_iar:tcr how
public interest was subserved by this writ petition and whether
this was not a writ petition by the Union  seeking the
improvement of the service conditions of the workmen or
increase in employment opportunities? We also asked counsel a
question as to how the prayer for fixing tarifl at a higher rate

would benefit th Eﬁcmi’non man or the consumer? The answer
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was that by not ﬁxingltl}c_: f:_a,f;cs at a higher figure, the workers
would be considerably a.ﬂ.'eétec-l since there could be no increase in
their emoluments and there would also be difficulty in meeting
the obligation to ll:pay thc-ir salaries and perquisites and this
approach was adopted with a view to slowly privatize electric
generation and transmissi;:m and to do away with the Board. It
was also contended that the R?:gulamry Commission was not
properly  constituted wunder the Electricity Regulatory
Commissions Act, 1998 since only a Chairman has been

appointed without any member and that the recommendation of
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such a Regulatory Commission was, therefore, wvoid in law. It
was also submitted that the Electricity Board was expected to
make some profit, though not substantial profits, even while
serving the need of the State and that of the citizens by
generation and supply and the economic aspect has been lost
sight of by the Regulatory Commission while fixing the tariff. It is
also submitted that the rates payable by the industrial
consumers have been reduced %mm what they were obliged to
pay earlier and increase in the case of non-industrial consumer
was so marginal that it amounts to no increase at all and this
results in the increasing needs of the Board not being taken care
of. It is thus submitted that the writ p;etition is filed in public
interest, since it is necessary for the Board to survive so that the
generation and supply of electrical energy could be properly
attended to by a Board, served by an adequate and qualified
staff.

2. As regards establishment of State Electricity
Regulatmjg:;!;;-_e%cifmrrﬂss_._inn, Section 17(4) of the Electricity
Regulatory comﬁﬁgmm, 1998 was referred to. Section 17(4)
provides: - “State Commission shall consist of not more than 3
members, including the chairperson”. Here, only the chairperson
was n&n_md and no mcfnh-ers were named. Since, the State
Commission was to consist of not more than 3 (three) members
including the chairperson, the State Commission would he
complete only if at least the chairperson and a member were
nominated. Section 82(4) of thelEIectﬁcit}r Act, 2003 which has
repealed the Regulatory Commissions Act was also referred to.

That provision also provides that the State Commission shall
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consist of not more than 3 (three) persons including a
chairperson. Black’s Law Dictionary was referred to explain the
meaning of the expression ‘including’ to argue that, that indicated
that at least one member had to be nominated along with the
chairperson to constitute a Commission. We find -considerable
difficulty in accepting the submission. The relevant provision in
both the enactments only says that the State Commission shall
consist of not more than three members including the
chairperson. It does not insist that there should be 3 (three)
members to constitute the State Commission. We may now
contrast Section 17(3) of the Regulatory Commissions Act with
Section 3(4) of the Regulatory Commissions Act relating to the
establishment and incorporation of the Central Commission. The

said provision reads:-

(4] The Central Commission shall
 consist of the following members
namely: -

fa) a Chairperson and three other
members;

{b)- the Chairman of the Central
Electrical Authority appointed under
sub-section(3) of Section 3 of the
Electricity Supply Act, 1948, who
shall be the Member, ex officio.

The difference between the two provisions are
obvious. Whereas for the constitution of the Central Commission
a chairperson and three other members are mandatory, for
constitution of the State Commission, the provision is only that it
shall consist of not more than 3 (three) members, including the
chairperson. There is no insistence that there should be three
members including the chairperson to constitute the State

Commission. When we come to the Electricity Act, 2003, this



5 1 . Ry
F
distinction between the Constitution of the Central Commission
and that of the State Commission is maintained. Whereas Section
76(5) of the Electricity Act, 2003 insists that Central Commission
shall consist of chairperson andl three other members, Section
82(4) only provides that the State Commission shall consist of not
more than 3 (three)] members, including the chairperson. It,
therefore, appears to us that as far as the State Commission is
concerned, it will be enough if the chaiﬁnan is named, though it
may be open to the State Government concerned to have a State
Commission consisting of three members, including the
chairperson. Therefore, merely bq'_cause only the chairperson was
notified by the State of J harkhand, it could not be said that the
State Regulatory Commission under the Regulatory Commissions
Act was not properly constituted or that the tariff recommended
by it is void or unenforceable,
a. As we have noticed, the complaint is that the
tariff favours consumers and the rates fixed should have been
higher. This prayer in our view cannot be said to subserve public
interest. Pablic interest here is necessarily that of the consumers
who should be I;rc-vided with adequate power at reasonable rates
and not the interests of the employees of the Electricity Board
- looking for more ;c'}ay' or more opportunities for employment.
Incidentally, we may notice thaf the State Electricity Boards
themselves would stand wound up on the expiry of one year from
the coming into force of the Electricity Act, 2003 on 10.06.2003.
Therefore, this part of fhc prayer-for filling up of the posts in the
Electricity Board before it has its statutory death, cannot be said

to be in public interest At -best, this is some sort of & dispute
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which the Union can raise at (he appropriate level under the acgis
af the Industrial Disputes Act, 19;17.
4. Similarly, the argument that more power
should be purchased from the Damodar Valley Corpaoration and
less energy should be purchased from the Tenughat Vidyut Nigam
Limited, concerns policy and it is not for this Court to direct the
Government as to from which source it should purchase power or
from which seurce it should purchase more power, We must alsg
remember that we are not sitling in appeal over the decision afl
the Regulatory Commission in a writ petition of this nature. Sinee
we find no illegality attached to the constitution of the State
Commission which was the main plank of challenge by learned
counsel for the petitioner, we are not satisfied that this writ
petition deserves to be admitted 88 a public interest litigation,
After all, as and when any consumer comes forward complaining
of the tariff fixed, this court can examine the same within the
confines of Article 226 of the Constitution of India. We do not
th.int::il_hal an accasion for directing the hiking up of tariff rau:slal:
the in;mnuc of the petiticner-Union has arisen or is warranted in
this writ petition.

We dismiss the writ petition,
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Jharkhand High Court, Ranchi
Dated 15,3 /2004,
Ambastha



